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BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) BILL 2021 
Second Reading 

Resumed from 2 June. 
HON NEIL THOMSON (Mining and Pastoral) [3.28 pm]: Before I commence, I acknowledge that this is 
World Elder Abuse Awareness Day. Very weighty matters were discussed earlier during the debate on the 
Address-in-Reply, and I thank Hon Nick Goiran for his comments. 
Members may recall that in the comments that I made some two weeks ago on the Building and Construction Industry 
(Security of Payment) Bill 2021, I talked about the need for conformity to a regulatory impact statement and, in 
particular, the structure of these new bills and their objectives and impacts, and the value and weighting of those 
impacts, and, most importantly, assessing alternatives or less restrictive alternatives. I spent some time looking at 
the comments made by the minister, Hon Alannah MacTiernan, in the second reading speech presented by the 
parliamentary secretary. I quote — 

Unfortunately, recent events involving the external administration of the Pindan Group and the uncertainty 
now facing its subcontractors, provide a clear indication of why reforms are needed. 

I think the honourable members here today know that we absolutely need to have provisions in place to protect 
subcontractors or entities that work for contractors as much as possible in the construction industry, particularly 
when they are left high and dry by the collapse of an entity like the Pindan Group. I would like to raise here today 
whether the provisions we have in this bill would have made any difference in that case. That is the question I have 
when I look at the bill in more detail but I know it has been spoken about at length, so I will not hold members too 
long today. 
The bill is 128 full pages, or thereabouts, and a significant number of pages is on the arbitration process—something 
like 40-odd pages. It is quite a complex process. Some pages also outline the issue of the establishment of trusts. 
I think a regulatory impact statement would be really useful and I urge those opposite who are involved in the 
preparation of explanatory memoranda to consider that process more thoroughly because these provisions will affect 
businesses. They will affect large and small businesses and will require the retention of moneys set aside if they 
are in the construction game and have contractors working for them. It is going to require the raising of additional 
capital. It will have an impact. I think a framework that looks in detail at the types of impact these provisions will 
have on a range of different businesses would have been helpful in the explanatory memorandum. For example, it 
could consider the different subtypes within the construction sector; how it might impact on businesses located in 
different locations; and how businesses sit within the construction chain, or what part of the construction process 
they are involved in. It would be useful to look at those aspects in detail and provide some case studies to indicate 
what the provisions in the bill will mean in practice because, ultimately, it will come down to how the outcomes 
are practised on the ground. 
The other aspect I would like to raise for consideration is about the alternative means that the government might 
be able to apply in doing the business of government so that we might be able to find a less restrictive and more 
effective mechanism to deal with the problem that was very much highlighted in the Pindan case. One of the big 
aspects for government is that government itself is in the business of managing construction projects. I have a lot 
of questions about how, over the last two years, the issue with Pindan arose. It came as a bit of a surprise to the 
industry. There are two very important aspects of the operations of government: the tendering process that goes 
on when the government enters into a construction project, and the management of maintenance contracts, which 
is the contract management aspect of the business of government. There are alternative options. We might ask 
what information the executive end of government had in the case of Pindan, but also about contractors in general. 
How is that information communicated back to the industry? If a government organisation goes through a contract 
process—if it is tendering a piece of work—there are usually piles of paper a mile high and a very significant 
process of evaluation and due diligence is undertaken by members of the public service, usually in the Department 
of Finance. They spend time assessing the merits of those respective tenderers. I question whether more protection 
would be afforded to the industry by a more active assessment of those tenders and whether there is some way 
of communicating that back to the Building Commission. I suppose that is a hypothetical I want to put out there 
because it really highlights my point about whether we have examined these alternatives that would obviate the 
need for 120 pages of legislation, most of which relate to how appeal arbitrators operate. A significant part of the 
Building and Construction Industry (Security of Payment) Bill 2021 seems to be devoted to the mechanics of this 
process, but other parts of the bill do not really say a lot about how it will operate. I think these are legitimate 
questions that need to be — 
Hon Alannah MacTiernan: What actually are the questions? I just can’t work it out.  
Hon NEIL THOMSON: If the minister had listened to what I am saying, I am raising the question that we have 
a very large tome of legislation that we are supposed to assess for its effectiveness in protecting the industry, as 
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raised by the minister in the comment she made in the second reading speech. The second reading speech focused 
on the challenges, using the collapse of Pindan as an example. I suppose the number one question I have is whether 
this bill will protect subcontractors in the future from that sort of event occurring. The second question I asked, 
I thought fairly clearly, was whether alternative means could be examined to provide more protection for the 
industry so that we might obviate those events occurring and damaging so many subcontractors, as in the Pindan 
case. It not only damaged subcontractors but also held up many important projects throughout Western Australia. 
I would provide counsel, I suppose, to those presenting the bill to this place to have a look at the bill within the 
framework I have laid out—a framework, by the way, that is in accordance with best practice regulation review 
that is widely accepted across the country in other jurisdictions. Other jurisdictions even have independent bodies 
to undertake these reviews and present them before bills like this enter their houses of Parliament. Unfortunately, 
Western Australia seems to have dropped that effort over recent years. It is something that I believe is absolutely 
vital, particularly for bills that impact on the day-to-day business lives of our small and large businesses across 
the state.  
One thing we do not want is unnecessary or ineffective red tape. I am not saying that this bill is ineffective or 
unnecessary; I am saying that there needs to be a more clearly articulated case for the framework that I laid out earlier. 
I would like to see more of a framework laid out—for example, more explanation about how the regulator, the 
Building Commission, will police the trust funds. Or will it be a case of when the horse has bolted that we will see 
whether the trust funds have been in operation? That is closing the gate after the horse has bolted. Or will we need 
to put more resources into the Building Commission to manage the obvious management issues that will arise with 
the introduction of the requirement for businesses to establish these trusts? That is what is outlined in seven or 
eight pages of the bill—a fairly small section within the bill. However, there will be an increased regulatory burden 
for not only businesses, but also the Building Commission itself. Those are the questions that I ask. I think they 
are fairly clear. At this point, I conclude my comments. 
HON DR BRAD PETTITT (South Metropolitan) [3.41 pm]: I will speak briefly in support of the Building and 
Construction Industry (Security of Payment) Bill 2021. Members may be interested in some of my experiences 
with this in my previous role at the City of Fremantle. I support the bill in broad terms. Importantly, it balances the 
scales towards the rights of workers, the small business owners and the like, who do a lot of the heavy lifting on 
projects. The city was aware of this as it had previously seen building firms go into liquidation, which impacted the 
work on projects. The large-scale project previously named the King Square project, now the Walyalup Civic Centre, 
is a $250 million project. The City of Fremantle’s part is a $50 million civic centre and library. In its arrangements 
with Pindan Group, the city made sure that separate accounts for subcontractors were set up to ensure that they 
were paid. Interestingly, that has worked out very well. 
Unfortunately, Pindan has gone into liquidation, which has, of course, interrupted the City of Fremantle’s project. 
The good news, however, is that all subcontractors have been paid and, importantly, the project will be able to 
continue much more quickly than it would have under normal circumstances. Because those subcontractors now 
know they will be paid, they will be back on site, once the city has negotiated with the liquidators. Even Pindan 
management will be employed by the City of Fremantle to finish the project. I have seen the council’s new proposal 
to the audit and risk management committee and that project will be finished this calendar year; in fact, practical 
completion will be in October. It is a fairly minor delay compared with people not being paid and projects sitting 
dormant for a long time. Instead of having to set up project bank accounts, the safeguards referred to in this legislation 
will enable projects to come back online more quickly. The intent of this bill is better outcomes for productivity, 
so those subbies can get back to work. 
I rose to give that personal reflection. This reform is long overdue. If I were designing it, I would have suggested 
that we could have gone further, but this is an important step in the right direction. The people working in this 
industry are often left with debt and are unable to pay people, which has financial consequences for them and their 
families. Those businesses will be dealt with in a much fairer way. 
I commend this legislation. 
HON DR BRIAN WALKER (East Metropolitan) [3.45 pm]: I will only say a few words on the Building and 
Construction Industry (Security of Payment) Bill 2021, bearing in mind what has been said before. First, we support 
this bill. We very much welcome the protection it gives the workers who have so far been left out in the cold. We 
want to reinforce a few things—none of it to do with cannabis of course! 
Hon Alannah MacTiernan: We could have hemp buildings! 
Hon Dr BRIAN WALKER: That will come at another time, and I quite welcome that! We will discuss that. 
I believe this bill is limited to projects above $500 000. One question I have is: how much will that impact on those 
involved in lower value constructions and will they be disproportionately affected? Secondly, I have a question 
about a suitable transition. We have spoken to the Master Builders Association of Western Australia and have taken 
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correspondence from people in the business. I have to say that we are quite limited in our resources and in trying 
to do the best we can, we are probably asking very basic questions. Nevertheless, we think it is necessary to point 
out our concerns while altogether supporting the bill. What transitional registration options are available? Are there 
options for subcontractors who are not well versed in legal niceties? How well prepared are they for dealing with 
the paperwork? Is there any scope for them to be dealt with poorly by those who are better educated? Can I have 
confirmation about arbitration? I understand the explanation from the briefing—thank you very much, minister, 
by the way; it was very informative. We were reassured that all will be well and everything will be taken care of. 
However, the nagging question remains: if there is difficulty in getting appropriate arbitration, will the weaker person 
be disadvantaged? I am assured that they will not be, but I would like more certainty that that will be the case. 
We were very happy with everything else. We are happy to support this bill, and we recommend it to the house. 
HON ALANNAH MacTIERNAN (South West — Minister for Regional Development) [3.48 pm] — in reply: 
I appreciate the support that members have given us for the Building and Construction Industry (Security of Payment) 
Bill 2021. I will try to deal with the points raised. 
Hon Dr Steve Thomas, Leader of the Opposition, spoke of his personal experience and expressed concern about 
a $5 000 payment that he had secured that he had to hand back. I am sure the member is well aware of the preference 
creditors clauses at a commonwealth level, the doctrine of relation-back in the bankruptcy laws, and, obviously, it 
is very important that we ensure people do not thwart a proper distribution of funds in the event of a bankruptcy 
or insolvency. I am sure the member understands that.  
Hon Dr Steve Thomas also talked about a delay in payments. Many years ago, when I first came to Parliament, to this 
place, I set up two groups—a subcontractor group and a home buyers group—and I came to understand in considerable 
depth some of the structural problems that we had in the building industry. I can remember dealing with plasterers 
and brickies, whose payments were being extended to 120 days as a matter of course. This was in the mid-1990s 
when some companies, including one that was known as the “big greedy capitalist”—it was known by the workers 
as a slightly more risqué version of that name, which I cannot give here, but the nice name was “big greedy capitalist” 
and, of course, the company is now very different—were extending payments to 120 days because holding off on 
making payments to workers and subcontractors was clearly a way in which to keep a buoyant cash flow. This was 
quite distressful. It was certainly routine to withhold payments for 60 days. One of the big achievements in this 
legislation is confining that period and giving the statutory right to issue an application for payment after 25 days. 
That is absolutely critical if we are going to protect the rights of subcontractors. Being required to make timely payments 
is, of course, one of the things that is going to stop, potentially, a spiralling into debt. If companies are put under 
pressure to make payments within one or two months, any insolvency issues will be brought to the fore earlier and 
before greater liabilities are accumulated. Although our discussions have focused very much on the nature of trusts, 
I think the statutory right provisions to make a demand within a period, and should that payment not be met, the 
statutory right to proceed to arbitration, are probably the things that will create the most important level of protection. 
I will go through some of the more specific points raised by Hon Dr Steve Thomas because he asked a number of 
questions about phoenixing provisions. Certainly, I pursued that issue right throughout the 1990s. I note that 
provisions to help deal with this were finally introduced in late 1990s and we introduced additional provisions when 
we were in government. Phoenixing is a bit like the game Whac-A-Mole in that new ways are found and there 
needs to be constant vigilance to make sure that we address the new and innovative ways that entities and people 
might develop to avoid their responsibility. 
Hon Dr Steve Thomas: I imagine it would be hard to do that without the feds. 
Hon ALANNAH MacTIERNAN: We have definitely introduced certain provisions. Mr Fiocco and my friend 
Hon Matthew Swinbourn looked at these provisions and recommended that we give the Building Services Board, 
rather than the State Administrative Tribunal, the power to apply exclusions when individuals involved in companies 
have a history of being involved with insolvent construction companies. It is not the first provision that we have 
introduced to attempt to control phoenixing and this bill takes it a step further. At the moment, one of the challenges 
is that an underlying disciplinary matter must be made out before the State Administrative Tribunal can exercise any 
discretion about the exclusion of directors. This can take a substantial amount of time and is largely unworkable once 
a business has gone into insolvency. It is pretty clear that we need to proceed on this basis, and this will help us. 
The big issue that the member was concerned about was the rationale for the exclusion of loan agreements and the 
like for the new security of payment laws. We have been very clear that we only want this to operate between the 
actual parties to a construction contract, otherwise unrelated third parties, such as lenders, could potentially be 
involved. We have to make sure that this is a manageable system. Because we did not bring third parties into this, 
when a borrower undertakes to carry out construction work as condition of the loan agreement with their financier, 
the borrower cannot then pursue the financier. In addition, clause 10(4) will be engaged in a situation in which there 
is a tripartite agreement between a principal builder and a financier, which sets out the parties’ rights and obligations 
relating to the completion of construction work and events of default, such as if the principal defaults under the loan. 
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The effect of clause 10(4) is to ensure that the borrower cannot be pursued for payment under the act. I am quite 
happy to tease this out further in Committee of the Whole. 
There was a whole debate over construction trusts, retention trusts and the phrase “cascading trusts”, which is often 
used. In a sense, this is a cascading trust, but it relates to retention funds; it is not a construction trust that relates to 
progress payments for work that has been done. Certainly, that is very clearly in line with the election commitment 
that we made in 2017 in which we expressly talked about retention funds. It is true that the Fiocco report considered 
construction trusts and put forward a recommendation that we consider such trusts. But after conversation and 
engagement with industry, we were concerned about the potential impact on cash flow, because this needs to go 
down to every stage of the chain. Indeed, we saw that some of the subcontractors towards the bottom, though not 
right at the bottom of the chain, became concerned about the complexity and the challenges that the system might 
pose to their cash flow. A decision was made that, at this point, a system that really focuses on the two elements—
the protection of the retention trusts, which are generally around 10 per cent of the construction value, plus the 
statutory right to demand payment and the adjudication process—would give us a very improved situation for our 
subcontractors without creating the unintended consequence of undermining the whole operation of the construction 
industry by cutting off cash flow. There was a concern that a system with a trust that covered progress payments 
would drive up financing costs for all businesses, particularly small businesses. It would also impose additional 
administration in terms of progress payments, processes, record keeping and auditing. 
We made a judgement and we believed that this would be a very significant advance. That it is best we go down 
this path at this time was totally in keeping with the election commitment that we made in 2017. Once this system 
has been in place for some time and we have had the opportunity to look at the effect of this statutory right to 
payment after a contracted period, together with the effective dispute resolution process and the retention trust, 
would be perhaps an appropriate time to see whether we need to do more and, if we need to do more, what it would 
look like. Clearly, our concern was that if we were to go into a full trust over all elements, including the progress 
payments, the challenges that might pose to the industry would be too great. We thought we should go with 
those things that we are confident will allow the industry to continue to flourish but provide some very, very real 
improvement in the equity and fairness for subcontractors down the chain. We thought that was the appropriate 
way to go. 
There were requests. This picks up on some questions asked both by Hon Dr Steve Thomas and Hon Tjorn Sibma, 
and I think potentially a question by Hon Neil Thomson, about the economic modelling. The economic modelling 
was done around the model that we are implementing, and that effectively is the regulatory impact statement that 
Hon Neil Thomson, I think, was concerned about. I have here the document that sets out the economic modelling 
and I am happy to table that document should members wish to consider that. 
[See paper 273.] 
Hon ALANNAH MacTIERNAN: We did not do the model for both potential cases because we were concerned 
about what the impact of a full trust covering progress payments and retention moneys would do. We wanted to 
make progress and bring the industry along with us. I think this will be a very important step in creating cultural 
change within the building and construction industry. It will require higher standards of commercial behaviour. 
People will no longer be able to just string the subbies out. There will be more discipline in this system and we think 
that after this has been in operation for some years, it will be reviewed and, if further adjustments need to be made, 
they can be made then. But I think this will really go a long way to creating the cultural change that we need to 
create to emphasise fairness and ensure each party in the contract is dealt with fairly. 
In his comments, Hon Tjorn Sibma asked about the application of the bill to government construction contracts. 
The government moved in respect of its government contracts earlier and introduced a policy that was operational, 
I think, from 1 July 2019 to, basically, enshrine many of these principles in its government contracts. I note the 
comments, and I commend Hon Dr Brad Pettitt for the work that was done in the City of Fremantle to move ahead—
again, in advance of the legislation—to take up as a matter of policy through contractual mechanisms these levels 
of protection. I thank the member for the support. 
This legislation obviously applies equally to private and public contracts. There is a difference with the government. 
There is a carve-out for government because we believe that the state of WA is not an insolvency risk. It may have 
been once under the previous administration but, generally speaking, the provisions that are made on a head contractor 
do not apply to the state because we think that, hopefully, the state is beyond that level of risk. However, the retention 
trust scheme will apply to contractors all the way down the chain. There does seem to be some confusion. I understand 
an ABC report suggested this applies only to government contracts. I am not quite sure where that emerged from, 
but certainly this applies to government projects and private sector projects. 

Hon Tjorn Sibma also asked questions about what will be the code of practice for the authorised nominating 
authorities under clause 97. The nominating authorities are entities that have been authorised to appoint arbitrators. 
When a statutory request for payment is challenged by a contractor one up from that level, an adjudicator is 
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appointed. An entity that is an authorised officer appoints the adjudicator. It is really important that the nominating 
authorities who nominate the adjudicator are obviously operating in a fair and transparent way. The code of practice 
will be developed subject to industry comment and will be enshrined in the regulations. The sorts of things that will 
be addressed in that are professional conduct, managing conflicts of interest, setting fees, appointment of adjudicators, 
conduct of review adjudications, reports to the Building Commissioner and complaints handling. The details of 
the code of practice are not there yet; they will be developed with industry and then prescribed in regulation. 

A couple of questions were asked. Hon Tjorn Sibma and I think Hon Dr Brian Walker and Hon Neil Thomson 
talked about what education will be carried out by the Department of Mines, Industry Regulation and Safety. The 
government has approved an initial allocation for 2021–22 for DMIRS to cover the cost of new investigators and 
other staff to implement and enforce the provisions and to fund industry, education and training initiatives. 
I understand that almost $3 million has been allocated, of which about $1.5 million will be for new staff in DMIRS 
looking at building compliance, service delivery and policy functions. The other 50 per cent, a little over $1.3 million, 
will be for education initiatives and system changes. They are looking at adjudicator training; development of 
simple form contracts; new education videos and website contact; advertising the changes in industry publications; 
a security-of-payment road show that will involve face-to-face information sessions across the state on new laws and 
how they will operate; online information sessions; webinars; videos; development of approved forms for payment 
claims; schedule applications and responses; retention trust accounting guidelines; and development of new and 
amending building services board policy. I think it is pretty clear that a very clear allocation of resources has been 
made and there is an intention to make sure that this is as accessible as possible and that we develop standard forms 
that can be used by all participants in the industry to make this as simple as possible.  

Hon Tjorn Sibma expressed concern about the use of the term “pay now, argue later” and that that language in our 
second reading speech, various debates and statements might be unduly suggestive of the adjudication process and 
implies that it would be perhaps a tick-and-flick style of adjudication—but that is not the case. Indeed, this term, 
“pay now, argue later” is a term of judicial origin and has been used repeatedly in the courts to describe the effect 
of the adjudication determination. It is not quite an Orwellian, but certainly a rather confusing description of a final 
and binding determination on an interim basis. It is a determination that is final, but it is final for the interim. However, 
there is not the ability to not pay, but should someone feel that the adjudication was unfair, they could subsequently 
proceed to take the matter to full judicial process. There is adjudication, but should that adjudication determine 
a payment is to be made, that payment will have to be made, notwithstanding that there is a capacity to challenge that 
payment but not to challenge the arbitration. A person could challenge the fact that they have to make a payment. 
I thought Hon Tjorn Sibma’s concern was that the use of that phrase might, itself, create an atmosphere that 
predetermined an adjudication. I can assure Hon Tjorn Sibma that this is not an idiosyncratic or political term that 
we have developed. As I said, an exemplar case that has been given to me is the New South Wales Supreme Court 
decision in Multiplex Constructions Pty Ltd v Luikens and Anor [2003] NSWSC in the New South Wales 
Supreme Court where Palmer J stated that the scheme of the New South Wales Security of Payment Act requires 
a respondent to pay now and argue later. That statement has been used. It has been cited in other decisions and 
academic literature on this legislation. No impropriety or prejudgement of a matter will come from the use of that 
term. An adjudication will ensure speed and efficiency, but if that adjudication results in a payment being required, 
the payment has to be made, notwithstanding that there might be a later contest of the legal merits of the case. There 
is some limited capability for a judicial review of that adjudication: a limited right of review to a senior adjudicator 
when the sums in dispute exceed a prescribed value. The right of review is described as more akin to a peer review 
and both parties, among other things, must have participated in the original adjudication process. They cannot hang 
back from the adjudication process, not like it, and then go on to get a senior adjudicator to have another look. 
There is a review mechanism, but it is a very limited right and is limited to whether the original determination was 
fundamentally erroneous. As I said, a final binding determination on an interim basis is a complex concept, if that 
makes sense.  

Hon Tjorn Sibma, Hon Dr Brian Walker and a few other members asked about transitional arrangements. The bill 
facilitates a staged proclamation to allow for drafting and approval of supporting regulations and to put administrative 
arrangements in place before some provisions commence and, above all else, to provide information and education 
to the industry to ensure businesses are afforded adequate opportunity to adjust to reforms. A number of industry 
associations have requested at least a six to 12-month lead time before the act commences so that education and 
information can be provided to participants. The Fiocco report recommended at least 12 months from the bill’s 
passage until the act’s commencement. As I have already said, $2.86 million has been allocated to implementation 
and administration, and a budget process is underway for any extra funding that might be required.  
I have set out a whole range of educational strategies, as well as work that will be done to establish formats, websites 
and easy-to-access documentation that will make this process as simple as it can be for the industry. Some additional 
comments were made. Hon Neil Thomson referred to the regulatory impact statement, and I have tabled the Deloitte 
report. It was a bit unclear, but the member seemed to want to know whether there was another way of doing this. 
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This has been a very vexed matter, and I acknowledge the work of Hon Kate Doust in developing these concepts 
in the lead-up to the 2017 election. Hon Kate Doust’s contribution in getting this issue on the agenda definitely needs 
to be recognised here. The Fiocco report worked through those issues, and post–the Fiocco report there has been 
engagement by government through a series of ministers, including Hon Bill Johnston, Hon John Quigley and now 
Hon Amber-Jade Sanderson. We could keep looking at alternatives and what else we might do, but at some point 
it is very important for us to get on and do something. The government is very confident that this suite of measures 
will provide greater security of payment and greater protection to subcontractors in the event of bankruptcy or 
insolvency and will further strengthen measures against the phoenixing of directors and operators of building 
companies that have liquidated or builders that have filed for bankruptcy, which is important. These three important 
measures together will create a very significant restructure in the industry and a change in culture, but without 
taking a step that may have had considerable unintended economic consequences that would have undermined an 
industry that is so very important to the economic life of Western Australia.  
I thank members for their support and thoughtful comments. I particularly want to thank the advisers for the quality 
of briefings they have given members, which I am sure will contribute to this bill passing through this Parliament 
at some point soon. I thank all members very much for their comments and commend the bill.  
Question put and passed. 
Bill read a second time. 
The PRESIDENT: The Leader of the House has indicated that we will go into the Committee of the Whole on this bill. 
Hon ALANNAH MacTIERNAN: I note an officer entering the chamber armed with green files. Perhaps these files 
can be handed out whilst I am talking and we can then proceed to question time. 
The PRESIDENT: The Minister for Regional Development makes a very good point, and I see a number of 
members nodding in agreement. We will wait for one moment while the chamber settles.  
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